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INTRODUCTION AND SUMMARY OF CONCLUSIONS
A. Issues 1
Under both national and international law, Parties before the Special Court for Sierra
Leone (“Tribunal” or “SCSL”) have the right to appeal rulings and actions of the tribunal. In
exercising this right, the parties have the right to appeal either as an interlocutory matter or as a
matter of final-ruling. 2 This memorandum discusses national and international laws regarding
the duty of counsel to raise issues in a timely fashion. This discussion is to look at on what
occasions filing an appeal is appropriate, what constitutes a timely filing of the materials and
what, if any consequences will arise if the issue is not brought to the attention of the Tribunal.
B. Summary of Conclusions
i. National and International Laws state that Parties appearing before the
Tribunal have a duty to raise issues and objections in a timely manner.
National and International laws state that parties have a duty to raise issues and
objections in a timely manner. This works to promote the goal of the tribunal to a fair and
expeditious justice. By placing some onus on the parties to develop their own cases and issues,
the finality of the court’s decisions is increased and the parties have incentive to have the
necessary amount of due diligence and actively prosecute their cases. Without some

1

Issue:

What are the rules in national law and international criminal law governing the duty of
counsel to raise issues and objections in a timely manner? What is the penalty for failing to raise
issues in timely manner? For instance, as a general principle, where a party fails to raise an
objection before the Trial Chamber, the party is precluded from raising that issue for the first
time on appeal. What are the limits of this and similar rules? Are there circumstances in which a
party could be precluded from raising an issue in post-judgment appeal, on the ground that the
party should have sought to appeal at an interlocutory stage?
2

International Covenant on Civil and Political Rights Provision Article 14.5 (Reproduced at Tab
9), Statute for the Special Court for Sierra Leone Article (Reproduced at Tab 18).
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consequences, the parties would be able to drag out proceedings infinitely and drain the
resources of the international community.
ii. National and international laws state that issues for interlocutory appeal can be
perfunctory, or secondary in nature. Perfunctory issues are generally waived if
not raised in a timely manner. Secondary issues are not generally waived and
are available to be tried at a post-judgment appeal.
National and international laws state that issues which arise on an interlocutory basis can
be classified as perfunctory issues, or secondary issues. Perfunctory issues are preliminary to
trial and are issues which generally challenge the very ability of the trial to be adequate for the
resolution requested. Secondary issues arise following the inception of the trial and are issues
which do not challenge the ability of the Court, but rather challenge an issue which was decided
during the pendancy of the trial.
Perfunctory issues such as jurisdiction, qualifications of judges, etc. are to be raised at the
‘earliest possible instance’. When counsel fails to raise these issues at the earliest possible
instance, there is a rebuttable presumption that counsel waived their right to appeal and gave
implied consent for the potential issue. Outside of these instances, secondary issues are not
waived if not raised in an interlocutory manner, but can be preserved for final-judgment level
appeals. 3
However, whether the issues are perfunctory or secondary, judges retain a large amount
of judicial discretion to hear appeals outside of these general rules when justice and equity so
require.

3

Rules 72 and 73 Rules of Procedure and Evidence of ICTR (Reproduced at Tab 15), Prosecutor
v. Tadic ICTY IT-94-1(Reproduced at Tab 38).
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iii. National and International Laws state that Issues and Objections which are not
raised at Post-Judgment appeal or were not raised at the trial level are generally
waived from being tried at Appellate Court Level.

It is well accepted jurisprudence in both national and international law, parties before a
court can appeal post judgment rulings as a human right when: (1)the issue is raised within the
statutorily imposed time limitation; and (2)the issue was originally adjudicated in the lower court
proceedings.
Although this is the general rule, the Courts have carved out exceptions for instances in
which the pursuit of justice calls on the Courts to hear the appeal. There are also exceptions
taken for instances in where knowledge of the issue for appeal or the related facts could not be
known at an earlier time.
II.

HISTORY AND FACTUAL BACKGROUND

A. Development of Right to Appeal
At the inception of the international criminal process, there was no guaranteed right to
appeal. This is evident in the transcripts and rules for the Nuremberg trial as well as those of the
Tokyo Trials. 4 Both Nuremberg and Tokyo Trials function more like military tribunals. At the
time of the prosecutions, the international prosecution process was not developed and the
military tribunal system was more developed and hence more readily available for prosecution.

4

Article 26 of the Nuremberg Charter stated: “The judgment of the Tribunal as to the guilt or the
innocence of any Defendant shall give the reasons on which it is based, and shall be final and not
subject to review.” Agreement for the Prosecution and Punishment of the Major War Criminals
of the European Axis and the Charter of the International Military Tribunal annexed thereto, 8
Aug 1945, art. 26, 82 U.N.T.S. 279, as cited in The International Criminal Tribunal for Rwanda,
by Virginia Morris and Michael Scharf Transnational Publishers, Inc (Reproduced at Tab 52).
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5

As a consequence, the rules of procedure and due process were skewed towards the favor of the

prosecutors and away from the rights of the parties. 6
Following these proceedings, one of the most prevalent criticisms was that the trials were
a farce and only an example of victor’s justice because the lack of compliance to human rights
which were recognized by many states. The international bodies strove to preserve the
legitimacy of such proceedings and attempted to use the future trials as both an example for
deterrence of other fringe world leaders and a public relations tool to win over the attitudes of the
public. 7 In furtherance of this goal, the right to appeal was granted in the statutes for the ICTY
and the ICTR. 8 This policy shift was concurrent with the International push towards increased
human rights following World War II.
B. International Covenant on Civil and Political Rights

5

Xavier Tracol, The Appeals Chamber of the International Criminal Tribunals, 12 Criminal Law
Forum 137, 137-165, (2001) (Reproduced at Tab 59).
6

James Sloan, The International Criminal Tribunal for the Former Yugoslavia and Fair Trial
Rights: A Closer Look, Cambridge University Press, 1995. (Reproduced at Tab 58 ). See also
Tadic Decision, First Instance, Witness Protection; D. McGoldrick, The Human Rights
Committee: Its Role in the Development of International Covenant on Civil and Political Rights
(1991). (Reproduced at Tab 38).
7

M. Cherif Bassiouni, From Versailles to Rwanda in 75 Years: The need to Establish a
Permanent International Criminal Court, 10 Harv. Hum. Rts. J. 11 (1997) (Reproduced at Tab
56) and Robert Roth and Marc Henzlin, The Appeal Procedure of the ICC, in 2 Antonio Cassesse
, Paola Gaeta & R.W.D. Jones, The Rome Statute of the International Criminal Court: A
Commentary 1535 (Oxford University Press 2002) (Reproduced at Tab 46).
8

Article 25 of the Statute for the ICTY and Article 24 of the Statute of the International Criminal
Tribunal for Rwanda state: 1. The Appeals Chamber shall hear appeals from persons convicted
by the Trial Chambers or from the Prosecutor on the following grounds: (a) an error on a
question of law invalidating the decision; or (b) an error of fact which has occasioned a
miscarriage of justice. 2. The Appeals Chamber may affirm, reverse or revise the decisions taken
by the Trial Chambers. (Reproduced at Tab 14 and 15).
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In 1966, the United Nations debated and later adopted the International Covenant on
Civil and Political Rights (“ICCPR”). This worked to set out the inalienable human rights which
should be recognized by member nations in order to guarantee the well being of their citizens.
Part of this exercise sets out a fundamental right to appeal for citizens of the world.
During the negotiations of the ICCPR before adoption, the member states negotiated
various reservations and were slow to adopt the ICCPR. At the time this was considered to be a
large step in adding time and extra effort for the judicial process and some countries were slow
to adopt such extra time.
As time progressed since the passage in the main chamber of the United Nations, the
ICCPR became increasingly accepted. 9 The reservations of the signing parties became less
accepted and the parties have largely accepted the rights which are delineated in the ICCPR.
Along with this acceptance, the international courts have accepted the force of the ICCPR as a
valid exercise of international law. 10 The ICTY does not directly adopt the ICCPR as rule, but
incorporates many of its principles and its rules as important sources of law as long as the rules
of the ICCPR are within the ‘object and purpose’ of the statute. 11
Although this shows a general concern for the adaptation of the ICCPR, it is
demonstrative that the statutes for ICTY, ICTR and SCSL have all adopted the rights to appeal
directly into their rules of procedure and evidence. Article 14, which governs the right to appeal
9

James Sloan, The International Criminal Tribunal for the Former Yugoslavia and Fair Trial
Rights: A Closer Look, Cambridge University Press, 1996 (Reproduced at Tab 58).

10

Rafael Nieto-Navia and Barbara Roche, The Ambit of Powers under Article 25, in Essays on
ICTY Procedure and Evidence, edited by Richard May et. al., Kluwer Law International Press
(2000) (Reproduced at Tab 54).
11

Tadic Case, First Instance (Witness Protection), paragraph 25 (Reproduced at Tab 38). See also
James Sloan, The International Criminal Tribunal for the Former Yugoslavia and Fair Trial
Rights: A Closer Look, Cambridge University Press, 1996 (Reproduced at Tab 58).
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is a provision which is a fundamental right, and not subject to reservations. 12 This shows a
general deference to the rights of appeals over other rights listed in the ICCPR since they were
directly adopted into the rules of procedure. 13
Article 14 of ICCPR states that every person should have the right to have decisions
against them reviewed by a higher tribunal according to the law. 14 Although this rule can work
to add time and cost to litigation in the international arena, it is necessary in order to provide
citizens insulation against the potentially oppressive actions of supreme judiciaries. With the
right to appeal, the cries of victor’s justice and lack of public support for the work of the
International Courts are tempered. Using only these standards and the adoption of the basic
human rights goals among states, the Courts would be inclined to use a liberal standard of
application in granting appeals. However, the Courts have been charged with the responsibility
of balancing this human right with the right to a quick, expeditious trial, and the universal goal of
obtaining justice.
Along with the concerns and positive reactions to the granting of a right to appeal, the
Courts have had to deal with the negative effects of appeals like the increased time, cost and
systematic abuses that come with increased powers to the accused. With an extra step in the
litigation process, it is obvious that there will be extra incidental expenses and time associated in
carrying out the appeals process.

12

Human rights Committee, General Comment 13, Article 14 (Twenty-first session, 1984),
Compilation of General Comments and General Recommendations Adopted by Human Rights
Treaty Bodies, U.N. Doc. HRI\GEN\I\Rev. I at 14 (1994) as cited in Amnesty International,
Sierra Leone: Special Court for Sierra Leone: Denial of right to appeal for crimes under
international law, AFR 51/012/2003 (Reproduced at Tab 61).
13

James Sloan, The International Criminal Tribunal for the Former Yugoslavia and Fair Trial
Rights: A Closer Look, Cambridge University Press, 1996 (Reproduced at Tab 58).
14

International Covenant on Civil and Political Rights, Article 14, Part 5 (Reproduced at Tab 9).
12

As many appeals are being filed, the convicted is able to file potentially frivolous issues
with the court under the guise that they are automatically allowed to appeal and given a pass at
delaying the proceedings. In order to temper this ill effect, the Courts have reemphasized some
judicial discretion in deciding which issues can be heard on appeal and the timeliness of filing
issues with the Court. The main method through which this has been accomplished is by
establishing time limitations on when issue may be raised or when they are considered precluded
from further appeal. 15
Because there are elements of judicial discretion, the timing of appeals and raising issues
has become increasingly important. In representing the accused to the highest standard of
professional ethics, attorneys before the Tribunals must practice due diligence and make sure that
the cases are being diligently defended. As part of this requirement, the attorneys are responsible
for raising issues in a manner so that the Court is hearing the cases in an efficient manner as well
as the accused are receiving the best defense possible.
B. Special Court for Sierra Leone
i. Development of SCSL
In forming the SCSL, the founding bodies weighed the lessons learned in all of the
tribunals to this point. The Rules and Processes for the SCSL encompass the knowledge and
lessons of many systems up to that point in order to successfully prosecute the violations of
humanitarian law which took place in Sierra Leone after November 30, 1996. 16 The statute
establishing the Court contains substantially similar language to those of both the Criminal

15

Rules of Criminal Procedure for United Kingdom, Scotland, United States, etc. (Reproduced at
Tab 4,5,6,7,8).
16

www.sc-sl.org(Reproduced at Tab 18).
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Tribunal for Yugoslavian and the Criminal Tribunal for Rwanda. The issues of appeal in the
trial are exact to those of the former tribunals. 17 In addition to the language which is common to
all of the Tribunals, Article 20 of the Statute for the SCSL states that when dealing with a point
of international law, the judges of the appeals chamber “shall be guided by the decisions of the
Appeals Chamber of the International Tribunals for the former Yugoslavia and for Rwanda.” 18
In the interpretation and application of the laws of Sierra Leone “they [the judges of the appeals
chamber] shall be guided by the decisions of the Supreme Court of Sierra Leone.” 19
ii. Amendments to Rule 72
As part of the goal in looking to the past in order to proceed in the best light for the
future, the SCSL has taken some different interpretations of the rules of procedure, which were
largely inherited from the ICTR. In determining the right to appeal in the Special Court, the
parties have seperated out issues of interlocutory appeals and issues which arise following
judgment (“End-of-Judgment Appeals”). SCSL maintains the necessity and the human rights in
the issues which arise as End-of-Judgment Appeals, because the International Covenant on Civil
and Political rights specifically states that “everyone convicted of a crime shall have the right to
his conviction and sentence being reviewed by a higher tribunal according to law” 20 (emphasis
added.) This means that while issues could be raised on an interlocutory basis in order to bring

17

See Note 8 for statute text for appeals process.

18

Statute for the Special Court for Sierra Leone, Article 20 (Reproduced at Tab 18).

19

Id.

20

International Covenant on Civil and Political Rights, Article 14, Section 5 (Reproduced at Tab
9).
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issues to the attention of the court for correction, they are not included in the ICCPR and the
prior decisions regarding them as such are not as firmly based on jus cogens.
Although SCSL adopted the rules from the ICTR at the inception of the processes, the
Tribunal decided at is first session to adopt Rule 72 in order to adopt a new structure for
interlocutory challenges. 21 SCSL implemented a structure by which the perfunctory
jurisdictional issues which are raised may automatically be referred from the trial chamber to the
appeals chamber of the Court. This is under the same statutory language as the ICTR and
Yugoslavia, but it is a new interpretation. When the issues are referred to the appeals chamber,
the chamber may make a decision if the ruling may be made solely as a matter of law. The
implication is that the decisions of the trial court will almost always be appealed and so the
appeals chamber would be the most efficient means for which these issues to be heard. This also
allows the trial chamber to proceed to other matters. The appeals chamber then has the option to
remand to the trial chamber if there is a factual determination that needs to be made. 22
This interpretation of the rules was made in order to promote a fair and expeditious trial,
but it forgoes the right to appeal for the parties when the issue is sent straight to the Court of
Appeals and there is no higher court within the SCSL system.
The International Covenant on Civil and Political Rights also states that the accused have
the right to be tried without undue delay. 23 In some of the cases before the court, the accused
have been held for many months or even years before trial has been set or much less
21

Prosecutor v. Sam Hinga Norman, DECISION ON THE APPLICATIONS FOR A STAY OF
PROCEEDINGS AND DENIAL OF RIGHT TO APPEAL, Case No. SCSL-2003-08-PT, 4
November 2003 (Reproduced at Tab 34).
22

Id.

23

International Covenant on Civil and Political Rights, Article 14, Section 3 (Reproduced at Tab
9).
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concluded. 24 By allowing some issues to be raised to the Appeals Chamber, the Trial Chamber
can prevent some time delays and proceed on a more expeditious nature without having to stay
Trial proceedings in order to decide preliminary matters.
This process of sending jurisidictional challenges straight to the appeals chamber has
been greatly challenged. These challenges have been in cases such as that of Sam Hinga
Norman, SCSL-2003-08-PT. Cases such as Norman are becoming frequent and are controversial
to the system. The Defendants in such cases argue that their right to appeal should be upheld and
removal of such is tantamount to violation of a major human right which cannot be condoned by
the Tribunal. SCSL argues that the process is not mandatory and the higher court has the option
to remand the case to the lower court. SCSL also argues that this process is not in violation of
human rights norms, but is in promotion of the human right of having a speedy trial. 25
In reviewing the national and international laws regarding when appeals can be heard or
when the issues are waived, SCSL will be able to analyze the extent to which the right to appeal
is tempered in application. For challenges to the Rule 72 process which was adopted by SCSL,

24

Prosecutor v. Sam Hinga Norman, DECISION ON THE APPLICATIONS FOR A STAY OF
PROCEEDINGS AND DENIAL OF RIGHT TO APPEAL, Case No. SCSL-2003-08-PT, 4
November 2003 (Reproduced at Tab 34).

25

Id. “The Applicants argue that the consequence of Rule 72 is that all preliminary motions
relating to jurisdiction "are not subject to review of any kind contrary to basic human rights
norms". They are in fact subject to determination by an Appeals Chamber which is the highest
court in the Special Court system and the issue is whether that contravenes "basic human rights
norms". The only such "norm" cited by the applicants is Article 14(5) of the ICCPR which
provides that "everyone convicted of crime shall have the right to have his conviction and
sentence reviewed by a higher tribunal according to law". It is obvious that this right applies only
to those who have been convicted and sentenced and not to those in the position of the applicants
who have yet to be tried. Moreover, Article 14(5) of the ICCPR is effectuated in terms by Article
20 of the Statute which requires the Appeals Chamber to hear appeals from convicted persons
about alleged errors of procedure, law or fact made by the Trial Chamber. Our inherent
jurisdiction to dispose of pre-trial motions referred by the Trial Chamber is in no way, shape or
form a contravention of Article 14(5).”
16

proving or disproving the absolute nature of the right to appeal will assist in determining whether
the denial of an appeal in the cases such as Norman are against strict jus cogens rights.
III.

ORIGIN OF LAWS
Prior to considering the laws and rules of procedure for various international and national

bodies, the Tribunal must consider the origins of the laws for the Tribunal. This is to consider
the framework in which national and international bodies formed their existing laws and rules of
procedure. Along with national and international frameworks, the Tribunal can only adopt
sufficient laws in accordance with the goals of the Tribunal’s proceedings. Background issues
such as these are important not in determining what the law is at this time, but in deciding what
procedures are best as a matter of moving forward with proceedings for the Tribunal.
i. Framework for National and International Laws
National Laws on the process and timing of appeal are similar to international laws, but
there are minor variations split between nations which follow a common law or civil law system.
The main difference between the systems is that the common law system uses a greater
interaction between counsel and the tribunal judges, and the civil law system where the judges
act in a more powerful, inquisitorial system. 26 In the process of raising issues before the
tribunal, both systems place some duty on counsel to bring issues before the tribunal as soon as
reasonably possible. The main differences in the systems are in the power of judges. Common
law countries require the parties to file for appeal if they disagree with issues and hence no
appeals are heard until filing brings up the issue. Civil law countries allow judges to take some
issues on their own accord. International law tends to accept more of the common law system.
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Antonio Cassese, International Criminal Law, Section 22.12 (General Appellate and Review
Proceedings) Oxford University Press (2003) (Reproduced at Tab 46).
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International Law for this issue is raised through a combination of statutes and rules of
procedure and evidence as well as Covenants on Civil and Political Rights. The parties are given
the right to appeal in order to preserve the justice and equal rights in sentencing for each of the
defendants. The rules of procedure take a similar stance to the national laws in that there are
time limits for filing the appeals and hence assuming finality to decisions of the court. Common
law of the tribunals assume the common law national characteristics that issues should be raised
by the parties and must be raised as soon as available in order to encourage the expeditious
finality of court orders. 27 The courts are reluctant and use judicial discretion to determine when
an appeal should be granted, particularly in matters of interlocutory appeals. 28
ii. Goals of the Court in Developing Rules of Procedure
Unlike national courts, the international courts and tribunals are self organized and follow
rules of their own choosing. National courts are restricted to rules and statutes mostly handed to
them by legislatures or a centralized form of government. The international tribunals are
organized by statute and develop their own forms of operating rules and procedures. Because of
this status, it is necessary to consider all proceedings in the framework of the overriding goals for
the process. 29
In organizing court room proceedings, any court has overriding goals with which they use
their proceedings to further. In the case of the International Courts, the parties look to various
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Article 24 and 25, Statute of the International Tribunal for Rwanda, Statute of the International
Tribunal for Yugoslavia (Reproduced at Tab 14, 15).
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Xavier Tracol, The Appeals Chamber of the International Criminal Tribunals, 12 Criminal
Law Forum 137, 137-165, (2001) (Reproduced at Tab 59).
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Antonio Cassese, International Criminal Law, Section 2.4 (Sources of International Criminal
Law), Oxford University Press (2003) (Reproduced at Tab 46).
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sources in order to determine the goals for their operation: the statutes which gave them power,
their predecessors in interest and the goals of the International Community. 30
In examining these sources, the International Criminal Proceedings have the goals of
promoting: (1) justice; (2) an expeditious trial; (3) finality of proceedings; and (4) assistance for
the citizens. The primary goal is that of enforcing justice, but in enforcing justice, the
international court tempers this with the goals of doing so in the most expeditious and
transparent manner. But as the ICTR state in Prosecutor v. Nyiramasuhuko et. al., when dealing
with balancing these equities, preference should be given to the equitable imposition of a trial.31
But, the two goals are not mutually exclusive and the Tribunals should focus on bringing an
expeditious nature to the ultimate goal of the equitable imposition of justice.
Secondary goals of the court will be to provide some rules of law which are final and
provide rules which future courts will use in resolving interests. The SCSL is building on the
case law and statutes from the ICTR and the ICTY. These tribunals were building upon the
jurisprudence of past actions, and so on. 32 The SCSL will be looked to in the future for tribunals
in Iraq and so forth. In forming an international jurisprudence, the courts should look to setting
out a set of defined rules and promoting finality in their decisions so that they will be a concrete
set of rules upon which others may draw.
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Ulf S. Lundqvist, Admitting and Evaluating Evidence in the International Criminal Tribunal
for the Former Yugoslavia Appeals Chambers Proceedings, A Few Remarks, 15 Leiden Journal
of International Law, 641-665 (2002) (Reproduced at Tab 57).
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Prosecutor v. Nyiramasuhuko, et. al., Case ICTR-98-42-A15bis, 24 September 2003
(Reproduced at Tab 35).

32

Larry D. Johnson, The International Criminal Tribunal for Rwanda, in International Criminal
Law, Second Edition, Volume III, edited by M. Cherif Bassiouni, Transnational Publishers
(1998) (Reproduced at Tab 49).
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In analyzing the process and timing for both interlocutory appeals and end of judgment
appeals, it is important to format all issues to these overarching goals. The International Courts
have a unique ability to format their rules 33 and in doing so, should develop and interpret rules
in order to promote their goals at every step of the process. When analyzing existing national and
international practices regarding raising issues before the tribunal, SCSL should frame the
existing laws in order to fit these specific goals of the Tribunal.
IV.

INTERLOCUTORY APPEALS

A. Introduction
Interlocutory appeals include any issues which are raised before the judgment is rendered
in the case. 34 These can be classified as items which are evident prior to the beginning of trial
(perfunctory issues) and up to the point in the case in which the prosecutor gives the opening
statement. Items such as jurisdiction, status of the tribunal members, status of persons being held
or investigated, present themselves to the parties with little or no investigation, are perfunctory
and therefore should be presented as pre-trial matters.
There are also interlocutory issues which arise during the proceedings of the trial, and
often contain issues of fact (secondary issues). Secondary issues are Pre-Trial Chamber
Decisions to Act on their own initiative, Pre-Trial Decisions to take specific investigative steps,
Order for Reparation are matters that are not necessarily known as a matter of fact before the
trial and require more investigation to determine their effects on the proceedings.
Perfunctory and secondary categories are treated differently in both national and
international laws and in the amount of discretion given to the judges of the tribunals. Outside of
33

Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
Case IT-94-1, 2 October 1995, discussing the development of rules and actions in reference to
the International Criminal Tribunal for Yugoslavia. (Reproduced at Tab 38).
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these examples, the parties are also able to file appeal for other issues, as they deem necessary
and are granted leave from the Court. 35
In promoting the goals of a fair and expeditious trial, interlocutory appeals are unique
because when raised, interlocutory appeals require a stay of proceedings in order to decide the
issues. Because this prevents the expeditious nature that the court is striving to reach,
interlocutory appeals are most restrictive than end of judgment appeals. Issues which are not
raised in an interlocutory fashion can still be addressed at an end of judgment stage which will
prevent any suggestions of a miscarriage of justice.
An exception to this rule is taken when the court has set out a time limit for filing appeals
and the counsel neglects to file within that time limit. This combination works cooperatively to
promote judicial discretion as a matter of justice. 36
B. National Laws
i. General Rule
In analyzing the laws of nations, interlocutory appeals are not granted as an automatic
right in most countries. This is to say that it is usually not a statutorily created right of the
parties. The countries adapt the rule that appeals are a right in regards to the conviction and
sentencing. This promotes the standard that is used in the ICCPR. 37 This is to prevent citizens
from being subject to potential abuses by an all powerful judiciary.
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Queen v. Boyko, Winnipeg Centre CR 97-01-18929, (7 Dec 1999) (Reproduced at Tab 39).
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Prosecutor v. Bagosora, ICTR 98-41-A (2 May 2002), Rule 73 Rules of Procedure and
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National Rules of Criminal Procedure state generally that appeals must be filed within a
certain amount of days. The court of appeals hears appeals that are filed within the time limit
and are used as a court of review, not as a means for de novo proceedings. The parties are
charged with the duty to raise any issues within the statutory time limit. This works to protect an
expeditious justice. The common law states that if the parties fail to raise an issue in the lower
court for review as original jurisdiction, or if the parties fail to state a cause of action on the first
appeal filed in the case, the parties are precluded from appealing at a later date. In the cases
examined, the preclusion of issues from the appeal being heard was the only consequence
examined.
ii. Common Law Countries
The common law rights which have been granted to interlocutory issues largely look to
the balance of interests of all parties, including the citizenry of whose behalf the judiciary
functions. The courts have a general disdain to a certain level of interlocutory appeals because
they require the court to stay proceedings. 38 The court is charged with not unduly delaying the
proceedings, particularly when there are instances of the accused being detained, perhaps
unnecessarily. When parties file the court is required to hear many interlocutory appeals, the
proceedings can be delayed for months or even years. This can cause problems for countries
which have constitutional provisions which grant the citizens a right to a fair trial. In Mills v.
HM Advocate, the Scottish judiciary held that the accused right to fair trial was violated when the
appeal was not heard within a year. 39 Appeals in the common law countries can be limited so

38

U.S. v. Young, 424 F.3d 499, C.A.6 (Tenn.),2005 (Reproduced at Tab 43).
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that issues may be heard within a reasonable time frame. Similarly to the debate regarding rules
72 in SCSL, this is an instance of the courts balancing constitutional rights and human rights.
CANADA
The judicial system in Canada operates on the premise that a system which minimizes
interlocutory proceedings to only those which serves the best interests of both those charged with
offences and society as a whole. The Rules of Criminal Appeals dictate that there may be
appeals filed for either conviction, or from orders of the court, but they must be filed within
thirty days and must fit conforming deadlines as to form of appeal, the information which must
be included, and to whom the information must be presented. 40 The Courts retain discretion for
hearing the appeals when they are filed correctly and within the specific limitations on filing.
Generally, courts have declined to grant interlocutory rights of appeal to either party
because of the danger of delay in the trial process. It should be noted that the accused is not
deprived of any right to appeal the failure of the trial judge to make a disclosure order. Rather, he
is required to postpone his appeal until after the conclusion of the trial. In the event of an
acquittal, the information which the accused has been denied by the ruling of the trial judge will
clearly not be necessary for the accused to present to the tribunal. In the event of a conviction,
the trial judge's denial of a request for disclosure can be reviewed upon appeal.
The Supreme Court of Canada has held that in evaluating claim that a trial has not been
held within a reasonable time, the court must balance the prejudice suffered by the accused and
the societal interest in bringing the accused to trial. 41 The court will consider all of the factors
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Criminal Code of Canada, 673 R.S.C. 2004, Part XXI, Ottawa and Ontario, 2005 (Reproduced
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which might have contributed to a delay of proceedings in light of the complexities and special
factors involved in each case and make a determination as to whether or not the overall period
between the date of the charge and the commencement of the trial was reasonable. A central
tenant of this doctrine and most applications of interlocutory appeal rules is that the judicial
discretion is important in determining the prejudice suffered by the parties and balancing the
interests of all involved.
UNITED KINGDOM
Courts of the United Kingdom also follow the general common law rules that the
attorneys are charged with the progression of the trial. 42 Under the Criminal Procedure Rules of
England, The parties are allowed to file interlocutory appeals against orders, but the court has the
discretion to hear or limit appeals. 43 The parties are limited in time and the court found that
perfunctory issues generally must be raised as soon as possible. "Objection is generally deemed
to have been waived if the party or his legal representative knew of the disqualification and
acquiesced in the proceedings by failing to take objection at the earliest possible opportunity". 44
The law of the United States is similar to that of England.

UNITED STATES
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In Resek v. City of Huntington Beach 45 , The Court of Appeals held that failure to raise an
issue against a motion can be considered a waiver of that issue. This is however subject to some
court discretion. The Court can consider the waived issue when it is one purely of law.
Courts of the United States have also shown a general disdain for interlocutory appeals,
which can be seen as piecemeal. 46 The courts therefore follow the end of judgment rule which
states that federal appeals will not be heard until the issue is final. 47 However, under the
"collateral order doctrine," an interlocutory order may be immediately reviewable as a final
decision when the order (1) conclusively determines (2) an important legal issue completely
separate from the merits of the action, which is (3) effectively unreviewable on appeal from a
final judgment. This is a standard of Court discretion to determine what the prejudice will be to
the parties in a case. The court will use this as standard only through strict interpretation.

48

The

Courts will use interlocutory appeals as a function only when necessary to prevent irreparable
harm. If harm can be corrected through end of judgment appeal, then it should be treated as
such. 49
SOUTH AFRICA
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The Criminal Procedure Act of 1977 governs South Africa. 50 This act was further
amended in 2003. The amendments were passed in order to regulate the filing and granting of
leave to amend. The Amendments state similarly to Canada, that there is a right to appeal, but
the application for leave to appeal from orders must be filed within fourteen days of the issuance
of the order. The application for leave to amend must include all relevant facts, questioned law
and the relief requested. 51 The courts presumably updated these rules in order to prevent some
of the filings that were occurring under the original Criminal Procedure Rules. With no rules for
timing and necessary documents for appeal, the court would not be promoting the finality of
decisions. In its discretion, the Court has interpreted these rules to mean that issues for orders
should be raised as soon as possible, but not outside of the fourteen day window for leave to
appeal. 52 For interlocutory appeals in particular, South Africa has developed the dual
consideration for issues, perfunctory issues such as jurisdiction or standing of the court are more
stringent on being raised as soon as possible.
There may be special instances in which a failure to raise items such as recusal at the
outset is, on the particular facts of the matter, explicable. But since the objection is, in its effect,
to jurisdiction, in principle it should be raised in initio litis. The Supreme Court of South Africa
recently quoted an English case to point out that "It is not open to [the litigant] to wait and see
how her claims . . . turned out before pursuing her complaint of bias . . . [She] wanted to have the

50
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best of both worlds. The law will not allow her to do so". 53 This summarizes the common law to
say that the parties should raise issues as soon as counsel is knowledgeable to do so. But this
also implies that parties should not be punished without this willfulness of waiting to see what
happens in the case.
iii. Civil Law Countries
GERMANY
In Germany, the Criminal Procedure Code has a slightly more restrictive view of appeals,
in particular for the issues of interlocutory appeals. Section 304 states that complaints are
admissible against the orders and rules of lower courts, but as the proceedings raise to the upper
echelon of the German legal system, the accused are not permitted to appeal orders and rules of
the highest courts of the land. Even for the mid-level Courts, the appeals against orders and rules
are limited to higher constitutional rights issues such as committing the accused, legality of
search and seizure and legality of arrest. This is irrespective of whether the higher courts hear
the matter under original or appellate jurisdiction. 54 When appeals are allowed, the Court retains
discretion and jurisdiction to decide when and whom will hear the appeal. The timing of filing
appeal must also be done within a certain amount of time, dependant upon the type of appeal
being sought. If the appeal is not raised within the time limit, Section 319 states that the appeal
will be dismissed as inadmissible. 55
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VENEZUELA
Another example of civil law right to appeal is in the Venezuelan Code of Criminal
Procedure, book four. The Venezuelan Courts separate out issues for preliminary matters, during
the court action and at the end of the court trials. For Preliminary matters, the parties must show
good cause and must be argued directly in front of the court in order to be granted appeal. This
requires extra time but is used in order to uphold the benefits of oral arguments and the direct
questioning and evidence that can be brought out through direct arguments. 56 The process of
appeals, although it takes extra time, fits with the actions of civil law in that the judges have
inherent powers and by forcing direct questioning, the judge is able to determine to their own
standard whether there is good cause for appeal and whether the appeal may be heard.
iv. Sierra Leone
As a final note on national law, it is worth noting that laws of Sierra Leone come from
the law of the United Kingdom. The right to a fair and speedy trial come from the Magna Carta.
The SCSL has noted that they will take some procedural precedent from the laws of Sierra
Leone. In Sierra Leone, there is no right of appeal against an interlocutory decision in criminal
proceedings. However, there may be exceptions for constitutional issues, inclusive of Human
Rights issues, which could be heard by leave of Court. 57 Issues can be referred to the Supreme
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Court of Sierra Leone for these exceptions under sections 124 and 127 of the Constitution. 58
From such decisions, binding of course on the court of criminal trial, there is no appeal.
C. International Laws
Unlike national laws, interlocutory appeals in the international venue are largely limited
to challenges of jurisdiction. The ICTR has stated the general rule in their statutes and rules of
procedure in Bagosora et. al. v. Prosecutor. The Court states that interlocutory appeals are
limited to those which are preliminary and challenge jurisdiction. 59 When the motions are
classified as those challenging jurisdiction, the party must raise written objection with the court
within thirty days. The court further states that challenges to jurisdiction are those which
challenge the indictment on the ground that it does not relate to (i) a proper person under the
statute, (ii) a proper territory under the statute, (iii) a proper time-period under the jurisdiction, or
(iv) a proper crime or violation under the statute.60 This is consistent with the goal to uphold
interlocutory appeals for preliminary issues which would be easily ascertainable in the beginning
of the trial.
i. Definitions and Application of “Jurisdiction”
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Using this definition of jurisdiction, the international criminal courts are unique in the
fact that jurisdiction can encompass a wider set of facts than could be asserted in the national
courts. 61 Because international law lacks a centralized structure, aspects of jurisdiction can be
blurred and harder to determine than the narrower scope of jurisdiction which is eligible in the
context of national laws. 62 National courts have the benefit of a pre-determined division of
labor and jurisdictional issues can therefore be limited to the actual elements of the case and not
a greater issue of whether the case belongs to a specific court in the division of labor. However,
in international law, there is no such division of labor set out statutorily. The parties rely on the
self-imposed statute of the tribunal and the rules of procedure and evidence which they create to
govern their right to hear certain cases. 63 The ICTY used these facts to promote an expansive
definition of what are jurisdictional challenges, even going so far as to say that challenges to the
establishment of the Tribunals constitutes a challenge to the jurisdiction of the Tribunals, and is
therefore allowed as a matter of interlocutory appeal. 64 ICTR has adopted a similar set of rules,
but the rules have been applied in a more restrictive fashion. 65
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Although the general rule is that cases of jurisdiction are the only issues which can be
raised during interlocutory appeals, the Court has carved out exception in order to promote
judicial discretion and the ability of the parties to forego some hard rules in order to promote
justice. For example, Rule 73(b) for the ICTY states that decisions are without interlocutory
appeal “save with the leave of a bench…which may grant such leave.”66 The court goes on to
say that such leave will be granted in cases where the decision questioned would cause prejudice
to the level that it could not otherwise be cured by the final disposal of the case, including the
end of judgment appeal phase.
Also, leave will be granted to appeal if the issue of the appeal is of such general
importance to the Tribunal or International law in general that the Tribunal would like to resolve
the issue. 67 These types of rules allow the Court to use discretion and promote the goals of the
Court in deciding issues fairly and expeditiously, but with some sense of finality. Jurisdictional
challenges are considered so important that they are outside of this requirement for leave. 68 The
SCSL should use the rules established by their tribunal as well this precedent in order to frame
the analysis of interlocutory appeals.
ii. Promotion of Finality
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The goal of the Court is to make decision in finality. The accused and all people
involved should not have to wait with uncertainty as to whether certain issues will be raised, or
affirmed at a later date. In furtherance of this goal, The Court should separate out the types of
issues that can be considered on interlocutory appeals.
Items such as jurisdictional challenges are well-known and the parties are not unduly
burdened by having presented these issues prior to the start of the trial. By adopting the general
rule that jurisdictional challenges are the sole issue for interlocutory appeals, the Court is placing
an onus on the Attorneys so that they must raise issues at an interlocutory stage when the issues
are perfunctory and should have been known before the beginning of the trial. This allows a
benefit to all parties involved. The accused should not have to endure trial and detention if there
is not a correct assessment of the most basic issues and the trial would have not taken place had
issues been raised at an early enough point in time. The tribunal and the people who they
represent should also not have to undergo the expenses and time of pursuing an action that is illfated from its inception. 69
Because of the ability of the parties to determine jurisdictional issues prior to court
proceedings, the parties who fail to raise these issues on interlocutory appeal should be deemed
to acquiesce to the situation and waive any potential appeal in the future. This is similar to the
treatment of situations by the ICTY, in Prosecutor v. Mucic et. al. (Celebici Case), the court held
that an issue challenging the standing of judges and requesting a judge to step down from the
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case was waived when it was not raised in an interlocutory appeal and could have easily been
determined in pre-trial proceedings. 70
Similar to the application of national laws, the sole consequence for not raising the issue
in a timely manner was that the issue is precluded from being heard at an inappropriate time. For
interlocutory issues, this was applied to perfunctory issues which should have been raised at an
earlier time in the case. For Secondary issues, the consequences are not asserted at an
interlocutory manner, the appeal would still be available as an end-of-judgment appeal. The
consequence of issue preclusion would only apply at the moment the issue is not raised as an
end-of-judgment appeal.
iii. Issues outside of Jurisdiction
For substantive issues outside of jurisdiction, determining issues to raise are not as easy
to determine. The purpose of interlocutory appeals are to pre-empt trials from being taken when
the outcome might not be applicable. This is concrete in terms of jurisdiction. For other issues
that might be raised on interlocutory appeal, the parties are not as sure of what will effect the
outcome of the trial and what issues will be material enough to give way to a right to appeal.
This is the primary reason that the general rule for interlocutory appeal is limited to jurisdictional
issues. There is not the level of investigation that could have been done by the attorneys to
determine that there are issues for appeal. The parties will not be sure what will effect the trial
before the judgment has been issued. In short, the parties to proceedings can be held responsible
only for those issues which they have control over. Therefore, issues outside of jurisdiction
should be raised as soon as applicable and could be granted as a matter of judicial discretion in
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accordance with the SCSL Rules of Procedure and Evidence. Some courts apply exceptions in
order to grant interlocutory appeal for certain other decisions. For example, The Rome Statute of
the International Criminal Court states in Article 82 that either party may appeal the following
decisions: Jurisdiction or admissibility; decision regarding release of accused; and decisions of
pre-trial chamber to act under article 56 (taking actions to preserve evidence for trial for the
defense.) 71
iv. Alternative
(a) Alternative to Process
But, if issues are not raised on interlocutory appeal, the issues are not precluded from
being raised as an end of judgment appeal. This is consistent with the Rules of Procedure which
dictate that leave to appeal may be granted instances where prejudice would be so great as it
could not be cured by end of issue appeal. 72 This implies that issues were not heard in the
interlocutory stage could be corrected during the end of judgment phase of the trial, when it is
easier to determine what issues are relevant and had some influence on the outcome of the
tribunal’s actions.
If the court were to rule that these issues are precluded if not brought during the
interlocutory stage, the Court is providing enticement for the parties to file for interlocutory
appeal at every possible stage of the trial. Counsel will be forced to bring to the tribunal’s
attention any and every issue which they think may be relevant at a later point in time. Although
the Judges for the trial chamber maintain the necessary judicial discretion on whether to grant
leave for these interlocutory issues, the Court will still get overrun with these requests, which
71

Rome Statute of the International Criminal Court, Article 82, paragraph 1 , and Article 56,
paragraph 3 (Reproduced at Tab 11).
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Rules of Procedure and Evidence, Special Court for Sierra Leone (Reproduced at Tab 16).
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regardless of result, take time and energy to resolve. It is counter to the goals of the Court to
encourage filing of many potentially frivolous documents. This would most certainly be the
result by following a rule which would preclude from end of issue appeals any appeals which
were not raised at an interlocutory level.
(b) Alternative to Consequences
Currently the consequences for failing to raise an interlocutory issue is that the issue is
either raised on an end of issue appeal or it is considered waived and precluded from being heard
at a later date (depending on the perfunctory or secondary nature of the issue).
There are alternative consequences which could be assessed to the parties. This could be
anything from disallowing a party from presenting defenses or arguments, financial penalties or
increased burden of proof in order to assert an issue.
If SCSL were to assert these alternative consequences for parties, it would be problematic
in that the parties would be facing a deficit in asserting justice and the parties would not be able
to hear an issue based on the entirety of the facts. This could create case law which would be
misleading and confusing for all parties. The Tribunal can only depart from decisions of the
appeals chamber when in the ultimate goal of justice.73
Alternative remedies for not raising an issue would also confuse the jurisprudence
because attorneys would not be able to freely predict the consequences to their actions. This
subtracts from the emphasis which the goals of the court. The court puts emphasis on counsel
having an onus to raise issues in a timely manner. If the parties are unable to determine the
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Xavier Tracol, The Precendent of Appeals Chambers Decisions in the International Criminal
Tribunals, Leiden Journal of International Law 17 (2004), pp 67-101. See p. 68: “What is
followed in previous decisions is the legal principle of ratio decidendi and that the obligation to
follow that principle applies in similar cases, or substantially similar cases.” (Reproduced at Tab
60).
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severity of the punishment, the parties are less likely to focus on raising the issues and diligently
prosecuting their case.
D. Development of A Synthesized Rule
In developing a general rule in regards to when issues must be raised on interlocutory
appeal, the laws of common law countries, civil law countries and international law share many
common traits which are in the best interest of all parties.
Above all other considerations, the fair and expeditious application of justice should be
promoted in any rules which are promulgated. In common law countries, the systems provide
for interlocutory appeals in preliminary issues. The respective counsels are responsible in the
common law for moving the proceeding forward and guiding how the trial occurs. Parties are
able to file interlocutory appeals for preliminary issues such as jurisdiction and standing of
judges as well as interlocutory orders which are issued by the Courts. In general, issues must be
filed within the statutory time limit. Preliminary items such as jurisdiction should be immediately
resolved in order to determine whether the trial is indeed a valid exercise at all. Consequently, if
preliminary issues are not raised within the time limit, the parties can be deemed to acquiesce to
the situation and lose any automatic right to appeal. For issues which arise during the trial, there
is no question to the over all validity of the trial, and these issues are not waived if not brought as
an interlocutory appeal. In the event that they are brought as an interlocutory appeal, the courts
may chose to delay ruling on the issue until the conclusion of the trial. The court may also chose
to review cases which are brought to their attention but do not fall in these strictures.
Civil law countries allow a more limited right to interlocutory appeal. The rules of
procedure for these countries often take a more deferential stance as to the rulings and status of
Judges. Interlocutory appeals are more likely to be allowed for general constitutional rights
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issues, such as search and seizure and the validity of arrests. The parties are balancing the issues
of human rights and deference to the court system. The Court has the right to review cases on
their own discretion or those which were brought the attention of the court through counsel for
the parties.
International law takes a similarly limited view of interlocutory appeals. The courts
usually allow only challenges to jurisdiction of the court. But this jurisdictional determination is
taken with an expansive definition of what qualifies to be a challenge of jurisdiction. Exceptions
to the general rule of jurisdictional challenges can be taken in instances where justice requires
review of the issues or the issue in question is so important in that it affects more people and it
would be in the court’s best interest to resolve the issues soon. This promotes the Court’s
discretion and ability to determine justice within the structure of a set of pre-determined rules.
In synthesizing general rule for the future practice of the SCSL, the courts should
maintain the rule that interlocutory appeals are considered first on when the issue should have
been known by the parties. If the items is perfunctory in nature and deals with the standing of
the court or the ability of the court to hear the case at all, the court should require that the
members of counsel take the initiative to raise issues on the earliest possible junction in order to
prevent a trial which would not have validity at its conclusion. If the items arise later in the trial
and have to do with the way the trial preceded, the items may be requested for an interlocutory
manner but will not be waived if not raised at that time. The court will give leave for such
interlocutory matters when prejudice would be so that it could not be correctly hear as an end of
judgment appeal.
V.

END-OF-JUDGMENT APPEALS

A. Introduction
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The right to appeal a conviction and sentence is the primary concern of human rights
watchers. The parties which are convicted stand the most to lose and the courts are charged by
the people they represent to treat criminal convictions with the utmost review. This is consistent
with the ICCPR as was discussed above, but also is consistent with the American Charter on
Civil and Political Rights, the European Social Charter and the African (Banjul) Charter on the
Rights of Humans.
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The matter is agreed upon in so many nations so that it has become accepted international
law. This also tends to mean that the application of the laws between many different nations and
international bodies is substantially similar. The comparative analysis of rules and procedures
for appeal are similar when determining the right to appeal, the issues which can be appealed and
limiting the time in which one can appeal. Unlike interlocutory issues, there is a much higher rate
of statutory grants of the right to appeal so the judicial discretion is usually used in an expansive
manner in order to grant cases an appeal and not used to prevent cases from being heard on
appeal and deemed inadmissible. However, like interlocutory appeals, the main concern to
balance for the courts is the equally valued human right to have a speedy trial that is equitable in
nature. The courts temper the timing and issues which can be appealed in order to guarantee that
proceedings equitably resolve the issues, but limit issues and timing for appealable issues in
order to resolve the case within a reasonable time frame.
B. National Laws
i. General Rule
The general application in the national laws is that the right to appeal is granted to all
convicted persons. This is granted through a human rights declaration or through specific
74

Article 8(2)(h) of the American Convention on Human Rights (Reproduced at Tab 2), African
Charter on Human Rights (Reproduced at Tab 1).
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statutes. These appeals are granted in cases where there is a mistake of law or a mistake of fact.
The law considers these items differently under the application of laws. Appeals for mistake of
fact are still proposed and heard, but are harder to be won by an appellant. This is because for
mistake of fact, the appeals court is having to interpret evidence which it was not present to hear
in the original trial. To this effect, a certain amount of deferential treatment is given to the fact
finding and determination of the trial court. Mistakes of law are easier for the appellant because
there is less direct fact finding and the matters of interpretation can be more easily changed and
updated.
The trial court also has deference in the fact that they are supposed to be able to make
decisions after hearing all of the information. 75 The court will not be able to make an accurate
and complete decision without hearing all issues. Normally, where an issue is not raised at trial
it cannot be raised on appeal. Appellate courts sit in review of decisions made in trial courts. The
requirement that issues be raised and adjudicated upon at trial before they will be considered on
appeal is inherent in the appellate function. The accused will not be granted the benefit of review
when they themselves failed to bring issues before the lower court. 76
Along with this general rule, national laws retain judicial discretion to hear appeals on
previously unheard issues when circumstances or justice requires that the appeals court take the
issue under review.
When an end of judgment issue is not raised either in the correct time frame, under the
correct evidentiary standard, or under the proper judicial discretion, the consequence is that the
issue is precluded from being raised on appeal. Similar to interlocutory appeals, this is used in
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order to promote the finality of the decision and to provide the parties with a definite set of rules
with which to work. Predictability of result, although potentially harsh in this situation, provides
important incentive to council to raise issues as soon as possible and to diligently prosecute the
cases for which they are responsible.
ii. Common Law Countries
UNITED KINGDOM
The laws of England speak specifically to the dichotomy between mistakes of fact and
mistakes of law. The law states in the Criminal Appeals Act of 1968 that the right to appeal
automatically exists only where a question of law is involved; in all other cases, the leave of the
Court is required in order to be heard. 77 The proper grounds for appeal require an
unsubstantiated jury verdict, mistake of law or material irregularity in the course of a trial. 78
Supplementing the Criminal Appeals Act are the Rules of Criminal Procedure, 2005. These
rules set out that appeal must be filed within twenty one days and set out a specific description of
documents which must be included in order for the appeal to be heard by the court. The Rules
also imply that appeals may be heard at any court level.79 In utilizing these standards, the Court
has also stated that when the issues are not raised in this specific time and fashion, the appeals
will not be heard unless the Court decides to do so.
CANADA
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K.W. Lidstone, Human Rights in the English Criminal Trial, in Human Rights in Criminal
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Rules of Criminal Procedure, 2005, Department of Constitutional Affairs Edition.
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Similar to the Laws of England, Canada utilizes Section 63 of the Criminal Code in order
to govern appeals. The law sets a limit on the timing and nature of issues which can be appealed.
But gives the court ample discretion in order to hear issues which are presented outside of the set
limits. 80 These limits in time prevent abuse of system in raising appeals at a very late time in
order to promote finality of decisions. The Courts are also concerned with the scope of issues
which will be heard on appeal. The Court of Appeals is not a means with which the accused can
receive a trial de novo and in order to prevent potential abuses of this idea, courts have held that
the appeals court will only hear issues which were raised in the lower court. In R. v. Brown, the
Court discussed the philosophy which supported the general ban against entertaining issues on
appeal that was not litigated at trial: “the general prohibition against new arguments on appeal
supports the overarching societal interest in the finality of litigation in criminal matters. Were
there to be no limits on the issues that may be raised on appeal, such finality would become an
illusion.” 81
SCOTLAND
In Scotland, the court found in Mills v. HM Advocate that the right to fair trial was violated when
the appeal was not heard within a year. 82 Similar to most common law countries, the
constitutional issues of the country state that the parties cannot be unduly burdened by the
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process and should be given the most expeditious process possible. In order to promote this
goal, there are strict guidelines as to process and timing of issues. 83

SOUTH AFRICA
Another way to promote the finality of court decision is for the Countries to impose time
and form limits on how issues may be raised. By stating that appeals must be filed within a
certain number of days, the Courts are forcing counsel to raise issues or acquiesce to their
existence. In South Africa, the Court stated that a failure of applicant to comply with rule 16B
(governing appeals) is a sufficient basis to refuse the application for appeal. The Court has
ultimate discretion in the interest of justice to overlook a failure to comply with the rules. 84
UNITED STATES
United States law, unlike some other common law countries, does not list appeal as a
right. It is purely a function of statute. As a result, the appeals must fit directly within the
statutes. 85 The Court retains some jurisdiction to hear appeals in extreme cases. The Rule of
Finality states that Courts will prevent hearing federal appeals until the decision are made final.
This works to prevent multiple appeals and requires that counsel raise issues within the time
frame determined by statute.
iii. Civil Law Countries
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Scotland Act of Adjournal, Criminal Procedure Rules 1996, SI 1996/513, Schedule 2
(Reproduced at Tab 7).
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Criminal Procedure Amendment Act, 2003 (Australia) (Reproduced at Tab 4).

85

Abney v. U. S., 431 U.S. 651, 97 S.Ct. 2034, (U.S.Pa., 1977) (Reproduced at Tab 21).

42

Although the Civil law system promotes more focus on the power of the judges than that
of the common law the rules of appeal are similar. 86 For example, in the case of Peterbroeck,
Van Campenhout & Cie SCS v Belgian State, The European Court of Justice found that in a case
to challenge a ruling against a tax statute, an argument which was submitted outside of the sixty
day window for filing appeals was therefore inadmissible. The parties did not submit a sufficient
reason for overlooking the rule and the argument should have been raised at an earlier date. 87
GERMANY
Germany follows procedures that are akin to that of the Belgian Ruling. Under the
Criminal Procedure Code, Chapter III, the parties may apply for appeal as a mistake of fact or
law. The convicted citizen must apply for appeal in either oral or written form within one week
of judgment. The Code states in Section 319 that appeals which are raised outside of the time
limit are inadmissible. 88 In order to limit some right of appeal, the German Criminal Court
attaches a level of jeopardy in proceedings. Appeals against acquittal are not allowed and the
trial is seen to constitute the end of proceedings in that instance. 89
VENEZUELA
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The civil law country of Venezuela follows a slightly more restrictive view of appeals.
The goal of the Court is to preserve oral arguments. The court requires that all request for appeal
be argued in person. The Code of Criminal Procedure draws a distinction between an appeal of
decisions issued in the preliminary, intermediate and execution stages and appeals of the final
sentence handed down by the court. With regard to the final sentencing, appeals are admissible
only where there has been a violation of the rules governing oral proceedings, illegal direct
communication between judge and parties, breach, unsubstantiated sentences, or violation of the
law for failure to observe a legal rule or for having applied it wrongly. This system works to
promote the sentences being legitimate and defers to the rulings of the judge. Appeals are most
frequently given in cases where there was a jury trial. However the processes are simplified on
appeals and requiring oral argument for appeals makes sure that the counsel raises any issues and
fully explains the request for appeal. 90 This system leans much more heavily on the judge’s
discretion and so when an issue is not raised by an attorney at trial, it is less likely that this will
be consider a sufficient breach of process to overturn the conviction. The counsel is held to a
much stricter standard for raising issues because the chance is that it will probably not be
allowed at a later date.
C. International Laws
Like many common law countries, the right to appeal following the judgment is allowed
in instances of both Mistake of Fact and of Mistake of Law. Similarly to interlocutory issues, the
courts consider issues differently depending on when the parties would have received the
information which causes the appeal. The courts hold the right to appeal in higher regard

90

Organization of American States, Practitioner’s guide,

http://www.oas.org/juridico/mla/en/ven/en_ven-int-des-codepenal.html(Reproduced at Tab 62).

44

because statutes specifically grant right to appeal when there is conviction or acquittal, even if
that is subject to a timing requirement. 91
i. Disdain for a trial de novo
The appeals tribunal is supposed to be a court of review, and not a means by which the
accused can receive a new trial. 92 The appeals chamber uses this adage in reviewing cases.
Because the original tribunal heard evidence first hand, and is charged with the actual issues, the
appeals chamber must show some deference to the decisions of the trial court. 93
Because of this standard, appeals for mistakes of fact and for mistakes of law must take
into account the unique prospective of the trial chamber. For issues that constitute a mistake of
fact, the parties must prove that the mistake in question constitutes a miscarriage of justice. This
is to say that an error occurred that could not reasonably be accepted by any reasonable person
and that the error was a decisive factor in the outcome of the original trial. 94 This sets a very
high standard of review and is to say that the Tribunal has overwhelming discretion on what
review of the evidence can be performed on the appeals level, and along the way can decide that
the issue was reasonably accepted, or that the error was not a decisive factor in the outcome of
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the original Trial. 95 Review and certification for appeals regarding mistake of fact are more
difficult to obtain and more difficult to succeed upon because of the unique position in which the
trial chamber sits in hearing the direct evidence and garnering indirect observations from hearing
the evidence.
In raising issues of appeal, it is important to consider the standard of review with which
the court considers appeals. Utilizing this high standard of review, the parties to a case must
raise all issues at the original trial that they wish to have considered on appeal. The record of the
lower court is the sum of what may be considered by the appellate branch. The parties attempting
appeal cannot say that an issue which was not raised at the lower court directly and materially
influenced the outcome of the trial. The general rule accepted at both the International Criminal
Court, and the Tribunals for Rwanda and Yugoslavia is that issues that were not presented during
the trial are prevented from being heard on appeal. 96 However, in making this decision, the
Court looks to see if the information would have been available at an earlier stage of trial, as well
as the prejudicial factors to preventing the issue from being heard.
ii. Judicial Discretion
This rule works to limit the issues that are available on appeal, and guarantees that the
accused will not be able to obtain a trial de novo, or a second bite at the legal possibilities. The
rule also helps to encourage the due diligence of parties trying the case before the trial chamber.
If the parties are precluded from raising any further issues, they have direct incentives to raise all
potential issues at the original proceedings. This preclusion applies to both the timing
requirements for filing appeals as well as for issues which were not raised in the lower court.
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Although the general rule is not to allow any appeals for issues which were not raised at
the time of the trial, the court has organized itself in such a way that the Court retains some
discretion whether they will hear appeals or not. In the overarching goal of promoting justice
with expediency, this allows the Court to consider appeals which: “(1) an error of law was so
serious as to invalidate the judgment; or (2) an error of fact so serious as to entail a miscarriage
of justice.” 97
International Tribunals also have rules for the timing for filing appeals, such as is the case
in national laws. The court retains all discretion for hearing appeals outside of the time
requirements as well. 98
iii. Additional Evidence
Exceptions can also be taken in the criminal court for additional evidence that is found.
In Prosecutor v. Krstic, the court set out a test for admitting new evidence at the appellate level.
This is that the application for review of evidence must be submitted within seventy-five days of
the trial chamber decision, and then it must be evidence that was not available at trial, and could
not have been discovered under any measurements of due diligence. 99 Due diligence is to prove
that the evidence could not have been discovered under any reasonable means. Once these
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elements are proven, it must also be proven by the accused that the evidence to be presented is
material to the case and would have had an impact on the verdict. 100
Presumably, when the issue in question arises after the trial, and the parties could not
have known of the issue in order to raise it at an earlier stage, the search for justice will allow the
tribunal to either hear the issue in the appeals chamber, or remand the case for a new proceeding
before the trial chamber. This instance can also raise a possibility for an action to review. If the
new set of facts is not brought to the attention of the parties until after the appeals phase has
ended, the party can raise an action for review with the appeals chamber in order to present the
new fact and attempt to receive a new trial or acquittal. 101
For issues which are a mistake of law, the appeals chamber has proven more willing to
hear and grant appeals. The factual interpretations can still be important in these instances, but it
is more likely that mistakes of law can be interpreted, corrected and will have a greater influence
on the outcome. Since the over all goal of the Court is to hear appeals which are material and
influential on the outcome of the trial, issues of Mistake of Law are more likely to be heard and
will effect a greater number of people since the laws in question can cover more trials. In using
their discretion for appeals, the Appellate Chamber will be more likely to hear these issues which
will affect a greater number of the accused.
Regardless of whether it is a mistake of fact or mistake of law, the overall deference to
the trial chamber is paramount. This is evident in the high standard for admitting new evidence
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in the rules of procedure and evidence and works to promote the finality of decisions and rules of
law. 102 In Rule 115 of the ICTY, the parties are required to “clearly identify with precision” any
facts which the party would like to present.103 Once the pleading requirement is met, the appeals
chamber must also determine that the additional evidence “could have been a decisive factor in
reaching the decision at trial.” 104 This was applied most prolifically in the Case of Tadic in the
ICTY. The court applied rule 115 to state that material will be admitted “(a) if it is relevant to a
material issue; (b) the evidence is credible; and (c)the evidence would probably show that the
conviction is unsafe” 105
D. Development of a Synthesized Rule
Although the application of laws varies vaguely from some countries, the general
consensus on end of judgment appeals is the same for national and international laws. This type
of appeal is granted in statutes and declarations of human rights around the world and should be
upheld as such. However, this is not to invite a breach or abuse of the system.
As a general rule, the right to appeal is given for issues which are mistake of fact and
mistake of law. In dealing with a mistake of fact, the Court should provide some deference to
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the direct and indirectly gathered evidence from the trial court and take a level of deference to
the fact finding that went on at the trial court level. This evidence cannot be recreated and the
appeals court will have a harder time challenging a mistake of fact since they did not have access
to the specific information. In dealing with a mistake of law, the Appellate chamber is able to
make an overriding decision as to the laws that were created. These types of issues are easier to
resolve in a fair manner than challenging the mistake of fact.
Continuing with the deference to the trial court, the counsel for both parties should be
charged with the obligation to provide all issues that need to be adjudicated at trial during the
lower court proceedings. This allows the lower court the opportunity to weigh all potential
issues in making a decision. If all issue are not raised during the lower court proceedings, the
parties are precluded from raising the issue at the higher court. The exception to this rule would
be if there are facts which arise after the lower court proceeding has concluded. The court
retains ultimate discretion in determining when the rules are adequate and when issues such as
newly discovered evidence create a justifiable issue for the court of appeals.
VI.

CONCLUSION
In processing appeals for the SCSL, the applicable rules requiring counsel to raise issues

in a timely manner are synthesized from the rules of nations and previous international law.
For matters of interlocutory appeals, it is important that counsel brings up any
preliminary issues that were known at the time prior to the inception of the case and appeals on
these issues should be granted in order to fully determine the validity of any trial chamber
actions on the case. Items such as jurisdiction and recusal of judges are common questions and
do not require an undue amount of diligence to determine prior to trial. Therefore, counsel will
be considered to have acquiesced to these preliminary matters if the issue is not raised before the
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prosecution gives their opening statement. For matters that arise during the trial, counsel for
either party should raise the issue with the court as soon as possible, but ultimately should not be
precluded from raising these issues as an end of judgment appeal. To hold otherwise will burden
the trial chamber with copious quantities of filings and issues to resolve while counsel files every
possible interlocutory issue with the court so that they will not lose the issue at a later date.
Justice can still be served when issues are raised at a later date.
For matters of end of judgment appeal, the courts should show greater deference to the
Human rights statutes and the interest of justice since at this stage, the accused has already been
convicted. The accused has a right to appeal all mistakes of fact and mistakes of law. Counsel
is charged with raising all defenses and facts during the trial and fully adjudicating the case from
its inception. Because of this, any issues which were not raised during the trial in the lower court
are precluded from being raised as a basis for appeal. The courts retain judicial discretion to
order a new trial if it is presented that the reason an issue or fact was not fully prosecuted in the
lower court was because a fact arose after the trial. Counsel should be held accountable for the
information that they knew or should have known with due diligence.
In any stage of the trial, the overarching goals of a fair and expeditious trial should be
promoted. The counsel in a matter are charged with applying these goals in their work on the
case and should raise any issues as soon as they are known. But the Court also retains judicial
discretion in setting and applying the rules so that as cases arise the Court can look at factors and
determine which issues can and cannot be heard in order to promote the justice for the people
that they represent.
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